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Arising out of Order-in-Original No SD-OS/ZO/DKJ/AC/2015[-§ 6 Dated 26.02.2016
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Any person aggrieved by this Order-in-Appeal may file an afj"peal to the appropriate authority in
the following way :~ A
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Appeal To Customs Central Excise And Service Tax Appella%et Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to;_!
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The West Regional Bench of Customs, Excise, Service Tax;é?\ppellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmecjge“\bad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of tﬁ;?‘ Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 asg§brescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a :(;?:pr of the order appealed against -
(one of which shall be certified copy) and should be acqgmpanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & petlj‘alty levied of Rs. 5 Lakhs or less,..
Rs.5000/- wherethe amount of service tax & interest q;;gnanded & penalty levied is L§fn’;1_,_)dl‘§.::“f_"f'
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of sefvige:{ax—
& interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed;:
bank draft in favour of the Assistant Registrar of the bench';;gcf nominated Public Sector:Bank ofw ¥
the place where the bench of Tribunal is situated. }Z{ ‘ RN A
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(iiiy The appeal tinder sub section (2A) of the s&tion 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) Sf the Service Tax Rules, 1994 and shall
be accompanied by a copy of order ofACommissioﬁ,‘é*} Central Excise (Appeals){OlA)(one of
which shall be a certified copy) and copy of the ofder passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of CentraliExcise & Service Tax (0Ol0) to apply to
the Appellate Tribunal. té
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2. Cne copy of application or 0.1.0. as the:ﬁgcase may be, and the order of the

adjudication authority shall bear a court fee slamp, of Rs.6.50 paise as prescribed under
Schedule-I in lerms of the Court Fee Act,1975, as a@ended.
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3. Attention is also invited to the rules covjé'ring these and other related matiers
contained in the Customs, Excise and Service App%llate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CE§§TAT, it is mandatory to pre-deposit an
amount specified under the Finance (No..2) Act, 2014 (No. 25 of 2014) dated
06.08.20714, under section 35F of the Central{Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subjectgit_'o ceiling of Rs. Ten Crores,
I
Under Central Excise and Service Tax, {Duty demanded” shall inciude:
(i) amount determined under -§ection 11 D;
(i) amount of erraneous Cenval Credit taken;
(iiiy  amount payable under Rul;g’ 6 of the Cenvat Credit Rules.

= Provided further that the provisions’éjf this Section shall not apply to the stay
applicatioh and appeals pending before any appellate authority prior to the
commencement of the Finance (No;}%) Act, 2014,
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4(1) In view of above, an appeal against tl};ifs order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. Hh
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ORDER

M/s. Poggen Amp Nagarsheth Powertronlcs Ltd., C-1/B-4402,
Phase- 1V, GIDC, Vatva, Ahmedabad (hereizlnafter referred to as
‘appellants’) have filed the present appeal agamst the Order-in-Original
No. SD-05/20/DKJ/AC/2015-16 dated 26.02. ZOJ] (hereinafter referred to
as ‘impugned order’) passed by the Assistant Co nmissioner, Service Tax,

Div-V, Ahmedabad (hereinafter referred to as ad] dicating authority’).
i

2, The facts of the case are that the apiﬁ,ellants are engaged in
providing service under the category of “Businfess & Exhibition Service,
Advertising Agency Service, Business AuxiliaryffServices and Banking &
Financial Services”. However, the appellants falled to obtain required
Service Tax registration. During the course of a dlt and on verification of

ledger following points were taken; ti
i

(i) The overseas banks had deducted certain charges in foreign currency

related to the remittances received in the cases qf export. An amount of 3
Lak

30,944/- was demanded from them as Service Tax under Reverse Charge

Mechanism. t
Al

(i) It was noticed that the appellants had receijied taxable service under
the category of Business & Exhibition Service . ﬁrfm overseas agents. An

amount of <2,86,977/- was demanded from thl
Reverse Charge Mechanism. %l

i
(ifi) It was further noticed that the appellants haq received taxable service
under the category of Advertising Agency Serv1c from overseas agents.

An amount of T 14,624/~ was demanded from th1em as Service Tax under
i

Reverse Charge Mechanism. Al

m as Service Tax under

(iv) On verification of their ledger, it was seen tl’;lat they had entered into
contract with an overseas company and paid sale commission to overseas
sales commission agent in foreign currency. An amount of £18,129/- was
demanded from them as Service Tax under Reverse Charge Mechanism.

l'

(v) During the course of audit, it was further Sﬁen that they had taken
Cenvat credit of ¥5,912/- and $9,197/- on le;s/lnvomes pertaining to

other units. On being pointed out, they agreed :and reversed the above

said amounts but did not pay interest of ?84@‘/- and £1,012/- on the .

above said amounts.
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23)
Accordingly a show cause notice waia’ issued to the appellants demanding

Service tax amount of ¥ 30,944/% ¥ 2,86,977/-, ¥ 14,624/- and T
18,129/- along with appropriate lntelt"est and penalty and the then Deputy
Commissioner, Service Tax, Div-I, I‘Ahmedabad vide OIO number SD-
01/30/DC/Poggen AMP/12-13 dated *13 03.2013, confirmed the demand of
Service Tax of the above amounts under Section 73 of the Finance Act,
1994 and ordered the recovery of lnterest under Section 75 of the Act. He
also imposed imposed penalties und{ér Sections 76, 77 and 78 of the Act.
He also confirmed the interest ofiz,,? 849/- and ¥ 1,012/~ on wrongly
availed Cenvat credit under the prO\i/lsmn of Rule 14 of the Cenvat Credit
Rules, 2004 read with Section 75 of the Finance Act, 1994.

,;}
3. Being aggrieved with the saig order, the appellants preferred an
appeal before the then Commissioner (Appeals-1V) who, vide Order-In-
Appeal number AHM-SVTAX- OOO—APP 342-13-14 dated 03.02.2014,
confirmed the amount of < 30,944/ jand dropped the demand of interest
of ¥849/- and ¥1,012/-. For rest _Q_f_the issues, he remanded back the
case to the Deputy Commissioner,%syervice Tax, Div-I, Ahmedabad to
decide afresh. ]g

h
4, Being aggrieved with the saldi OIA, the appellants filed an appeal
before the Hon’ble CESTAT, West Zonal Bench, Ahmedabad. The Hon’ble
CESTAT, vide order number A/11109/2014 dated 18.06.2014, remanded
the matter to the original adJudlcatlng authority with direction to decide
the case in the light of the trade notice issued by the Bombay
Commissionerate dated 10.02.2013. ] 1

4
5. The case went back to the adjudlcatlng authority who, vide the
impugned order dropped the amounts of T30,944/- (in light of the Trade
Notice number 20/2013-14-ST-I dated 10.02.2013) and T 18 ,129/-,
However, he confirmed the amounts of 32,86,977/- and 14 ,624/- under
Section 73(1) of the Finance Act, 1;994 along with appropriate interest
under Section 75 of the Finance Acti*1994 and penalty under Sectlons 76

(up to 10.05.2008), 77 and 78 of thelFinance Act, 1994.

i
6. Being aggrieved with the idﬂgéugned order the appellants have
preferred the present appeal. The g?ppellants have submitted that the
impugned order is incorrect and not tenable. The Business exhibition
category is covered under Sectlong65(105)(zzo) Under the Import of
5
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Service Rules, the category is covered on perfortv;'ance base and since the
Hded Regarding the issue

of demand under Advertising category, they st?ted that tax would have

performance is out of India, no tax can be dema

"""‘5-;“‘:_ .._

been payable if the advertisement was publishedtin India. In this case, as

vemia
DRl

the advertisement was published out of India, ~lx'}e service was performed
outside India and hence, no tax is payable in In ra Regarding the issue of
wrong availment of Cenvat credit, the appellants stated that the appellants
are registered manufacturer and therefore, whe"n the credit is availed as
manufacturer, the authority to verify and raise demand is vested with the
udlcatmg authority is not

}
the jurisdictional officer, he has no authority te raise any demand and

jurisdictional Central Excise officer. Since the a ]

once the demand cannot be confirmed, the mterest thereon also cannot be

confirmed.

7. Personal hearing

b

i(
He stated that two demands are revenue neut%al and credit cannot be
denied at their end. %il
8. I have carefully gone through the ‘i}%?pugned order, appeal

memorandum and oral submission made at the't'i'fﬁwe of personal hearing. I
find that the present case revolves around thefijssue of non-payment of

oS

Service Tax under Reverse Charge Mechanism.

9. Now, I find the issue is of non- paymer‘lt of Service Tax under
Reverse Charge Mechanism amounting to ?2,,86 977/- and X 14,624/~
under the categories of ‘Business & EXthIthI‘I;{JSeI’VICG and ‘Advertising
agency Services’ respectively. This is basmallyH‘a case where the said
services have been provided by the overseas agents and availed by the
appellants who is based in India. Section 66A' r%otf the Finance Act, 1994
read with the Taxation of Services (Prowded from Outside India and
Received in India) Rules, 2006 (hereinafter referred as Import of Services
Rules) provide criteria for taxation of serwéces imported in India.
Accordingly, a service shall be taxable under the’ prOVISlons of Section 66A,

if: %ﬂ
. (a) Provider of service is based outside Indi:alfra-
(b) Recipient of service is based in India :ﬁlf

(c) Service qualifies as import under Import‘@RuIes

1;,
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(a) Provider of service is based outside India: Such service is
J
provided or to be provided by a persLon who has established a business or
has a fixed establishmént from which the service is provided or to be

provided or has his permanent address or usual place of residence, in a

country other than India; and 3’3‘

1
(b) Recipient of service is basediin India: Such service is received by
a person (hereinafter referred to as} the recipient) who has his nlace of

business, fixed establishment, Dermanent address _or _usual nlace of
ﬂt
‘11‘
Thus, for the purpose of determlnlng import scenario, the location of -

residence, in India.

service provider and service recrplent is the key factor and not where the

service has been provided. %’l
Further, place of provision of scla;’rvice is the place where business

establishment directly concerned thh the provision of service is located.
In caseé the provider of the service has his business establlshment both in
the country from where service is provrded and elsewhere, the country,
where the establishment of the provxder of service directly concerned with
the provision of service is located, shall be treated as the country from
which the service is provided or to be provided. If a service provider has
business establishments in many cc;untnes say in Japan, Australia and
India, the place of provision of such serv1ce would be the place from where
the service is provided. For exam}pj)le, if service is provided from the
business establishment in Japan, thel iplace of provision of service is Japan;
if service is provided from the busmess establishment in Australia, the
place of provision of service is Austraha, if service is provided from the
business establishment in India, the f Iace of provision of service is India.

A person carrying on a business through a branch or agency in any
country shall be treated as havmg a business establlshment in that
country. Thus, according to the a’bove Service Tax under complete
Reverse Charge Mechanism is appllcable where services provided by any
person located in a non-taxable terrltory and received by any person
located in the taxable territory. In Lhe present case, the appellants are
based in the taxable territory of Indiaviand have availed the services of the

agents located in the overseas and i? this type of scenario, the location of

service provider and service recipie t is the key factor. In view of the

above, I do not accept the argument of the appellants that they are not g /

liable for any tax as the service wast,prowded abroad outside the taxable

'n

territory of India.
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sany reason to interfere in

10. As per the above discussion, I do not fin ‘

the impugned orders and reject the appeals ﬁled"iéby the appellants.
1

;

:[i

11. The appeals filed by the appellant stapd disposed off in above
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3R (3died - II)
RAL EXCISE, AHMEDABAD.
ATTESTED

(S. DUTTA)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD

To, |
M/s. Poggen-Amp Nagarsheth Powertronics Ltd.
C-1/B-4402, Phase- IV, GIDC, Vatva, :
Ahmedabad- 382 445,

Copy to:

:
1) The Chief Commissioner, Central Excise, Ahmﬁ?dabad.

2) The Commissioner, Service Tax, Ahmedabad.

3) The Dy./Asst. Commissioner, Service Tax, Di\?@ision—v, Ahmedabad.
4) The Asst. Commissioner (System), Service Ta:>§ Hg, Ahmedabad.
5) Guard File. |

6) P. A. File.
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