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Arising out of Order-in-Original No SD-05/20/DKJ/AC/2015tij6 Dated 26.02.2016
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~ 3l41Wbdi cfTT 'Wl :q:cf -qm Name & Address of The Appellants

M/s. Poggen-Amp Nagarsheth Powertronics Ltd Ai!lmedabad

~ 3Nfc,f ~ "ff ~ ~ 'lf! cifFcrn" ~ ~,..~J. 3Nfc,f f.ii-,-jfcifula m "ff cR
"ffc!mft- 111
Any person aggrieved by this Order-in-Appeal may file an a~peal to the appropriate authority in
the following way :- •.. ~,nr.~,
~~.~ ~ ~ 'flcfTcR~~ cfiT ~:-
Appeal To Customs Central Excise And Service Tax Appella~ Tribunal:-

~~.1994 ct'r IElffl 86 cfi 3W@ 3Nfc,f cfiT ~ cfi1f:trrn1 ct'r \JI"[~:

Under Section 86 of the Finance Act 1994 an a.ppeal liesi
~ ~ tTlo' ~ ~. ~ ~ ~ ~ ~~ 311. 20, ~ ~
t51fftlc&1 ¢l-lll'3°-s, haul +r, Gs#Iara-380016 i$]·#
The West Regional Bench of Customs, Excise, Service Taxl~ppellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmecj~bad - 380 016.: ill
(ii) ~~ cfiT ~~. 1994 ct'r WT 86 (1) cfi 3W@ 3Nfc,f ~
Pllll-llcJcil 1994 cfi ~ 9 (1) a stet« aifRa sf #is.e- 5 -q "cfR ~ if ct'f \Jl'T
ah vi ra arr fa arr?gr a fasa 3r4ha at #j{ et sr# ufzit
ah sf a1Reg (6+i a vamfr 4R sift ) 3TR er #ismrenter am "lllll4lcl ~~
2, aat a fa a6Ra &a a nra@ era fr%&j ama &aifa ta srre # w
~ 'GffiT ~ ctr ,wr, m ctr ,wr JITT wnm TflIT •~ ,~c: 5 m m ffl cjJ'q % crITT 'Wf'-!
1 ooo /- #Rh hurt ghf ui hara al mi, an at l'.fTTf w'R wnm TflIT ~ 'Wf'-! 5 m m
50 m acn 'ITT 'ITT 'WfC! 5000/- # on etfi writ zarai in, an d l=fTTf 3ITT WITTlT TflIT
=-rr6-r 'Wf'-! 50m m ffl~ t cIBi 'Wf'-! 10000/- tffR:r.li~ 611fr 1
vw "#t(ii) The appeal under sub section (1) of Section 86 of tHlg Finance Act 1994 to the Appellate

Tribunal Shall be filed in quadruplicate in Form S.T.5 asrn~rescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a, \~?PY of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/
where the amount of service tax & interest demanded & p~8alty levied of Rs. 5 Lakhs or le§S,, :
Rs.50?0/- where the amoun~ of servi~e tax & interest 9~zyanded & penalty levied is ~~;"ril~r,~.ci'.:}' ;·;.:,
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,00,P/- where the amount of se,rv1~~,.tax-~, •.· ~
& interest demanded & penalty levied is more than fifty Lakhs rupees, in the form cf cro¥se9;,'::'\~;, )\~
bank draft in favour of the Assistant Registrar of the bench.1.{¢f nominated Public Sect~~~B.· ;a..1nk o'f.•)'/ Tu fu'
the place where the bench of Tribunal 1s situated. Jlt' . · ~,\\ :t-:'.:~ {::J:w ·, . ·. . , .. :·.:'' /J? '--
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(iii) Fcrr?n:! 3T~f.rllll,1994 a +a sk.s «o»« 3@T@ 3Tlfrc;r ~
f.n.r=rmct'l. 1994 cr, f.'n:r:r 9 (2~) cr, 3@1"@ f11:1!!1rr 1nm1'~.i'r.-7 l'i ct)- w 'f!cfi1Ti ~ ~ ml!.T
3fi'.);'R'I .. 8fa sn zg<as (sr4ta) a 3men fit (IA)( ur ~~ wa- 611fr) 3ITT .3J1lx
3TigcRi, "ITTWfiJi / '3LI 3nzgdi 3rear as z Uurgyea, 3rflftz~ cJiT 3~ c!Rrl
a Rrar ha gy arr?r (OI O) ct)- m'a" ~uM) irft I ;ffi:
(iii) The appeal Linder sub section (2A) of the s$6,tion 86 the Finance Act 1994, shall be
filed ih Form ST-7 as prescribed under Rule 9 (2A) Qf the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of Commissiontt Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the ofder passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of CentraljExcise & Service Tax (OIO) to apply to
the Appellate Tribunal. lfJ;i'
2. 7.[11-ITTmrfmr ';'lfmrwl ~ 3TR'rf.l<fl'I. 1975 fiat sr srgq@l-+ a sta«fa euffa fa&
3t~m "lf•I 3TT~..!I vi err qTf@mlarr2 # qi 6.50 /- t'rft cnl -;ml:f!Wl Wcl1 fc:.cl>c

·1?11IT -g'f;:rr 'rll 1%-'{ I !:;#
2. One copy of application or 0.1.0. as thtjij:case may be, and the order of the
adjudication authority shall bear a court fee stam1i of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as a_lfuencled.:-:F. .
3. ur ggcen, sq yen gi ta1a 3lt.\'h;frl~ ~~l?.rc !J°'-!U] (~ ) M,:ri:ncrc;\), 1982 it tTffi"i9
1,/Cf 3Rl xicif€lcr •H•1ill cJiT ~~ff[ elf-A cf@ M<Tllf u~t,trx 1fi 1:ZJR 3TTclifm1 fclJ1:rr \j]Tfil % I

3. Attention is also invited to the rules co,ring these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

-J;'... t;;,

4. 4tam arc, he4r 5=ua yn tiarat 341f#mfawr (a#lraa) # \-© .3{Lfrc;lr m "Jflm>lr ~
tr,~ 3~~ 3-lf~. YW'rl <ITT 'l.ITTT 3'-lGi'm~~(~F?) Jffi'rmJT :M'rJCM'rl Rt «iszr
~'-l) fc>;e-ricr,: or;,uc.~oY'rJ ;;rr c:!rr FcrtfRr~. YQ,W ml 'I.Im O ~ .3film'f~cpT 3fr Wl cl~ •f~ t r,IU

Fclfixfi:r <fir JJt q_-a--~,ftl a-JTT q j".{c{[ 3rfctcrr<T t ofQ!rf fcri ~.ff xJ['{T ~, 3lrfJ\rT ;;Jd-lT <fir ;jjlc{ mNT 3fQTI\1atlf ~ml
c';fr cn·-t1~ ~,1i.r ~ 3-Tm iil" ~~ jl' -

m-c-~,~-lf 5r-:nc; !l_!~i i:!<TWJT<ITT' m 3fc,Jri'f " ifPav er«carnarr nf@ t," -
(i) mu 11 ~ m 3icfJ'irf fcrttrftH ,_cifJr
(HJ ir.ir'crc: ;;i.:rr 46r ne na a$
6i Ara srur frmar« An error # irir &z1 a

c:, Jrr.r) iiQrc:1 ~ f~ ~.ff ~rHr m mcftl[c{ fr.ltn<T~~t. 2) 31Rlf~. 201<1 m 3ffi;Fa:r :f) wr f<ITT.fl
3-1i:n<>11<T 1;1rt'ucrirfrm WT!ff ftram~l'r.:rarr st5t ci 3rrr amarati&i1

k
4. For an appeal to be filed before the CE]~TAT, ii is mandatory to pre-deposit an
amount specified under the Finance (No.. 2( Act, 2014 (No. 25 of 2014) dated
06.08.20'14, under section 35F of the Centrali.Excise Act, 1944 which is also made
applicable to Service Tax under section 83 f the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject!Jo ceiling of Rs. Ten Crores,::,

Under Central Excise and Service Tax, fouty demanded" shall include:
(i) amount determined under $_ection 11 D;
(ii) amount of erroneous CenJet Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules .'±k

e> Provided further that the provi~ions &f this Section shall not apply to the stay
appllcatI011 and appeals pend111g b~Jpre any appellate authority prior to the
commencement of the Finance (No,2) Act, 2014.fl·al

4(1) sraaf ii, sr 3r2er h5 ff 3-1-cfh,r mi+Zli wrn, -;;rtJ~ Jf~cIT ~- <-11 c;ug
fclmfuc=r ~ c=tr 'Jll.JT fcn"Q" nu arc<a h 1o 2praa ## 3at seibar ave fafa la aves
10% 0p1arru Rt arraa I ij/Ji
4(1) In view of above, an appeal against th1~ order shall lie before the Tribunal on
payment of 10% of the duty demanded where ~'L1ty or duty and penalty are in dispute, or
penally. where penalty alone is in dispute. :~!
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ORDER ·•1 •
M/s. Poggen Amp Nagarsheth Powert1@nics Ltd., C-1/B-4402,

Phase- IV, GIDC, Vatva, Ahmedabad (her4nalter referred to as
'appellants') have filed the present appeal aga~st the Order-in-Original

No. SD-05/20/DKJ/AC/2015-16 dated 26.02.2QjJ (hereinafter referred to

as 'impugned order') passed by the Assistant c81 missioner, Service Tax,

Div-V, Ahmedabad (hereinafter referred to as 'ai_li_ dicating authority').

2. The facts of the case are that the apfflellants are engaged in
providing service under the category of "BusintJss & Exhibition Service,

Advertising Agency Service, Business Auxiliary IFervices and Banking &

Financial Services". However, the appellants fliled to obtain required
NService Tax registration. During the course of audit and on verification of
ffIledger following points were taken; ~ii

(i) The overseas banks had deducted certain charges in foreign currency

related to the remittances received in the cases Jj_ export. An amount of ~
l !1IP

30,944/- was demanded from them as Service }_t_x under Reverse Charge

Mechanism. f,
(ii) It was noticed that the appellants had receiid taxable service under
the category of Business & Exhibition Service fH;?m overseas agents. An
amount of 2,86,977/- was demanded from th~m as Service Tax under

Reverse Charge Mechanism. _ljl

I; fl
(iii) It was further noticed that the appellants had received taxable service

under the category of Advertising Agency Ser'{i~'. from overseas agents.
An amount of ~ 14,624/- was demanded from t~!~m as Service Tax under·,11
Reverse Charge Mechanism. ,.,

(iv) On verification of their ledger, it was seen that they had entered into
JIii

contract with an overseas company and paid sal.1~ commission to overseas
sales commission agent in foreign currency. An ~(rount of ~ 18,129/- was
demanded from them as Service Tax under Revete Charge Mechanism.

(v) During the course of audit, it was further ,/tn that they had taken
111!

Cenvat credit or 5,912/- and 9,197/- on bY-/-s/invoices pertaining to
1,1

other units. On being pointed out, they agreed/rnd reversed the above

::i:v::;~n:::~~t:id not pay interest of <'sl and <'1,012/- on the

I itt
141: iii¥£+;
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Accordingly a show cause notice wa({ issued to the appellants demanding.w,
Service tax amount of 30,944/% 2,86,977/-, 14,624/- and <?

h¥18,129/- along with appropriate inte.rest and penalty and the then Deputy
at

Commissioner, Service Tax, Div-I,flf-hmedabad, vide OIO number SD-
01/30/DC/Poggen AMP/12-13 dated f;3·03.2013, confirmed the demand of
Service Tax of the above amountsnder Section 73 of the Finance Act,

#
1994 and ordered the recovery of inferest under Section 75 of the Act. He

J.l,

also imposed imposed penalties undr sections 76, 77 and 78 of the Act.
ii·

He also confirmed the interest of%4 849/- and < 1,012/- on wrongly
availed Cenvat credit under the pro~lsion of Rule 14 of the Cenvat Credit

tRules, 2004 read with Section 75 of the Finance Act, 1994.
M1%

3. Being aggrieved with the sai~
1
order, the appellants preferred an

appeal before the then Commissiorier (Appeals-IV) who, vide Order-In-
#Appeal number AHM-SVTAX-000-'~PP-342-13-14 dated 03.02.2014,

confirmed the amount of '<30,944/Ja~d dropped the demand of interest

of 849/- and 1,012/-. For rest :W the issues, he remanded back the
case to the Deputy Commissioner{j;~ervice Tax, Div-I, Ahmedabad to
decide afresh. fJ;:

p
Jr1,

4. Being aggrieved with the sai?jlOIA, the appellants filed an appeal

before the Hon'ble CESTAT, West zlral Bench, Ahmedabad. The Hon'ble
CESTAT, vide order number A/11109/2014 dated 18.06.2014, remanded
the matter to the original adjudicat{~g authority with direction to decide
the case in the light of the trade notice issued by the Bombay

l':·
Commissionerate dated 10.02.2013. lj:

k
5. The case went back to the adjudicating authority who, vide the
impugned order dropped the amounik of ~30,944/- (in light of the Trade

]
Notice number 20/2013-14-ST-I dated 10.02.2013) and 18,129/-.

l'!lk·However, he confirmed the amounts of 2,86,977/- and 14,624/- under. I
Section 73(1) of the Finance Act, 4994 along with appropriate interest
under Section 75 of the Finance Act)jl~994 and penalty under Sections 76
(up to 10.05.2008), 77 and 78 of the 1F.'inance Act, 1994.

6 B . . d th th . :111 d d h II h• eing aggrieve w1 e 1mpugne or er t e appe ants ave
preferred the present appeal. The J~ppellants have submitted that the
impugned. order is incorrect an~ n1it tenable. The Business exhibition
category 1s covered under Section l

1
•65(105)(zzo). Under the Import ofgl

$
lli\iu,~rI
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denied at their end.

7.

Service Rules, the category is covered on perfo fl: ance base and since the
performance Is out of India, no tax can be dema~ded. Regarding the issue
of demand under Advertising category, they sJjted that tax would have
been payable if the advertisement was publishe,

1

in India. In this case, as

the advertisement was published out of India, u\e service was performed

outside India and hence, no tax is payable in Infia. Regarding the issue of
wrong availment of Cenvat credit, the appellantsftated that the appellants
are registered manufacturer and therefore, whe't the credit is availed as
manufacturer, the authority to verify and raise Jkmand is vested with the

jurisdictional Central Excise officer. Since the aJJ~dicating authority is not

the jurisdictional officer, he has no authority J& raise any demand and

confirmed.
t+

Personal hearing in the matter wasi! granted and held on

17.11.2016. Shri S. J. Vyas, Advocate, app'ared on behalf of the
i

appellants for hearing and reiterated the contentf of appeal memorandum.
He stated that two demands are revenue neuJh1al and credit cannot be

n1

1I.
8. I have carefully gone through the iijpugned order, appeal

I -~fl
memorandum and oral submission made at the tire of personal hearing. I

find that the present case revolves around th~ffl_·~sue of non-payment of
Service Tax under Reverse Charge Mechanism. j

ffi'9. Now, I find the issue is of non-payme1l)~t of Service Tax under
WI

Reverse Charge Mechanism amounting to <2/86,977/- and <14,624l
under the categories of 'Business & Exhibitionlervice' and 'Advertising

agencY Services' respectively. This is basicall~ila case where the said
services have been provided by the overseas a1gents and availed by thefi'
appellants who is based in India. Section 66A.,f the Finance Act, 1994

read with the Taxation of Services (Provided mrrom Outside India and
Received Indra) Rules, 2006 (hereinafter refelted as Import of services
Rules) provide cntena for taxation of servJfes imported in India.

Accordingly, a service shall be taxable under the ~-\_:__lrovisions of Section 66A,

if: ,ti
(a) Provider of service is based outside Indi_~,,;
(b) Recipient of service is based in India , m,
( c) Service qualifies as import under Import#Rules

l•i4¥, ;r
[

'%i·t•
fij,t
3
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0
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if(a) Provider of service is based outside India: Such service is
ct,

provided or to be provided by a per~bn who has established a business or

has a fixed establishment from w!ch the service is provided or to be
provided or has his permanent adJ~ess or usual place of residence, in a

tt
country other than India; and J!r

al ·(b) Recipient of service is basediln India: Such service is received by
a person (hereinafter referred to a~: the recipient) who has his place of

business, fixed establishment, oei½,anent address or usual place of
@

residence, in India. ':1,,
Thus, for the purpose of determirjihg import scenario, the location of

\t
service provider and service recipient is the key factor and not where the

service has been provided. ~-
Further, place of provision of s~fvice is the place where business
establishment directly concerned with the provision of service is located.

1fi'.
In case the provider of the service Mas his business establishment both in
the country from where service is W~ovided and elsewhere, the country,

#k:
where the establishment of the provider of service directly concerned with

the provision of service is located, fhall be treated as the country from
which the service is provided or to be provided. If a service provider hasfl'
business establishments in many cduntries, say in Japan, Australia and

ii
India, the place of provision of such service would be the place from whereit '
the service is provided. For example, if service is provided from the
business establishment in Japan, thej:~place of provision of service is Japan;

.,1
if service is provided from the bus~;~ess establishment in Australia, the
place of provision of service is Australia; if service is provided from the

!,)
business establishment in India, the place of provision of service is India.
A person carrying on a business through a branch or agency in any
country shall be treated as havint a business establishment in that
country. Thus, according to the ~;bove, Service Tax under complete
Reverse Charge Mechanism is appliable where services provided by any
person located in a non-taxable tJifritory and received by any person

located in the taxable territory. In j{he present case, the appellants are
based in the taxable territory of IndiJl and have availed the services of the
agents located in the overseas and i~ this type of scenario, the location of

service provider and service recipij~t. is the key factor. In view of he
above, I do not accept the argumen of the appellants that they ares/$keg
liable for any tax as the service wasrjprovided abroad outside the taxable '\ (•{ )tJJ
territory of India. , :1.,,:i_ · :·~y·

--22
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10. As per the above discussion, I do not fin. ny reason to interfere inb,
the impugned orders and reject the appeals file,

1
by the appellants.

11. Jlt\1~q,a\ sRT c;:;;\ <ilr~ 3ltfr.rr q,1 f.14cl<I ~ <rt\i!> 'ff \m,rr offi'IT ,l;i

11. The appeals filed by the appellant st)l disposed off In above

terms. ~ ·

.:1,a-1 \.&f,~
(35m ia)

3-TJ¥ (~ -II)

L EXCISE, AHMEDABAD.

ATTESTED

,b

. A)

SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD

To,
i

M/s. Poggen-Amp Nagarsheth Powertronics Ltd.,::

\~

·~
f

Copy to: rtj
1) The Chief Commissioner, Central Excise, Ahm1ldabad.

#2) The Commissioner, Service Tax, Ahmedabad.~)\
3) The Dy,/Asst. Commissioner, Service Tax, DiJlsion-V, Ahmedabad.
4) The Asst. Commissioner (System), Service Td~ Hq, Ahmedabad.

5) Guard File. I
6) P. A. File. )}

:,f..,
PJTJ

11

I~_--~::_.')
ii
l.f
/1[i

·.·~-~:~jtij!
rn~
1_1iv

C-l/B-4402, Phase- IV, GIDC, Vatva,

Ahmedabad- 382 445.
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